IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
CHARLOTTESVILLE DIVISON

ROY M. TERRY, JR, et al. (Receiver), CIVIL ACTION NO. 3:03CV 00052
Hantiffs,

)
)
)
)
) MEMORANDUM OPINION AND
) ORDER
)
)
)
)

VIRGINIA JUNE (Guardian),

Defendant.

Before the court are the defendant's Motion for Amendment of Order and Certification
for Interlocutory Apped, filed on March 4, 2005; the Recelver's objection thereto; and the
defendant’s reply.  In her motion, the defendant asks the court to modify its Memorandum
Opinion and Order of February 23, 2005, to catify an interlocutory appea to the United States
Court of Appeals. The defendant seeks to apped this court’s decison to apply federa
common law — in the form of the Unifoom Fraudulent Transfer Act — to the Receiver's
fraudulent conveyance clam againg the defendant.

A digrict court dhdl certify an order for interlocutory apped if the court concludes
that: (1) the order involves a controlling question of law; (2) there is substantid ground for
difference of opinion; and (3) immedide appeal may materidly advance the ultimate
termination of the litigaion. 28 U.S.C. § 1292(b). The decison whether to certify a non-fina
order for interlocutory appea lies within the discretion of the digtrict court. Swint v.
Chambers County Comm’'n, 514 U.S. 35, 47 (1995). Interlocutory appeals are an exception

to the generd rule that federal appeds courts only have jurisdiction over agppeds from find



decisons. 28 U.SC. 8§ 1291. An interlocutory appea must be based on exceptiona
circumstances that judify a departure from the basc policy limiting gppdlate review to find
judgments. See Coopers & Lybrand v. Livesay, 437 U.S. 463, 475 (1978); Kidwell v. Sheetz,
Inc., 996 F. Supp. 552, 555 (W.D. Va. 1998) (Michadl, J). Such circumstances are not present
inthiscase.

The fird requirement in the interlocutory appeal Statute is that the order involve a
“contralling question.”  For the purposes of this datute, a question is controlling if it is
disoogtive of the case or if a reversal would save time and expense. See Wright, Miller &
Cooper, Federd Practice and Procedure: Jurisdiction 2d § 3930, at 426 (West 1996). Here,
the choice-of-law issue is obvioudy not dispostive. The question of whether an interlocutory
appea would save time and expense overlgps with the third dement from section 1292(b),
which asks whether an appeal would advance the ultimate terminaion of the litigaion. See id.
a 427. In this case, one can only speculate that an interlocutory appeal would be the more
efident course. On the contrary, such an gppea could well deay a find decison. There have
dready been ggnificat ddays in this case, which was filed dmost two years ago. The
defendant argues that the Receiver has filed multiple related cases in this court, making it even
more important that the choice-of-law issue be decided on an interlocutory basis. It is quite
unlikely, however, that an appellate decison on this issue will be necessary in al these cases.
Indeed, severa related cases brought by the Receiver have aready been resolved without a
determination of the choice-of-law question, let done an apped. It is Imply unknown whether

this case, or any of the related cases, will ever be appealed to the Court of Appeals. There are



any number of reasons why the defendant here — and the defendants in the other cases — would
not appeal the court’s choice of law folowing a find order, including settlement of the clams,
a victory by the defendant, or a determination that a reversa on the choice of law would not
change the outcome. In short, the court finds that certification for interlocutory apped would
be more likely to delay resolution of this case than to advanceit.

As for the second requirement for interlocutory apped, the court finds that there is
subgantid ground for difference of opinion on the appropriate choice of lav. Because the
firda and third requirements are not satisfied, however, cetification here is not appropriate.
If the Court of Appeds is ever to resolve the disputed choice-of-law issue, it should be in the
normal course and on a complete record, after afina decision of the ditrict court.

It is for good reason that appeds may normdly be taken only from find judgmerts. The
find judgment rule has been a the core of federd appellate jurisdiction for two centuries. See
Wright, Miller & Cooper, Federa Practice and Procedure: Jurisdiction 2d 8 3907, at 268
(West 1996). The rule is “crucid to the efficient adminidration of judice” Flanagan v.
United States, 465 U.S. 259, 264 (1984). It is for the digtrict court to decide cases in the first
ingance, induding dl interlocutory decisons and a find dispodtion. It is a that point that
parties are in the best postion to decide which issues, if any, to apped. It is then up to the
gppeds court to perform its appellate function, which it can generdly peform best when there
is a complete record and find decisons beddow on dl issues. The dternative is to have the
Court of Appeals make piecemed decisons upon an incomplete record and on issues which

may or may not ultimatdy prove to affect the outcome of the case. The Supreme Court has



summarized the purpose behind the find judgment rule asfollows:
[T]he findity rue of 8 1291 protects a variety of interests that contribute to the
efficdency of the legd sysem. Pretrid appeds may cause disruption, delay, and
expense for the litigants they aso burden appellate courts by requiring
immediate consideration of issues that may become moot or irrdevant by the
end of trid. In addition, the finality doctrine protects the strong interest in
dlowing trid judges to supervise pretrid and trid procedures without undue
interference.
Sringfellow v. Concerned Neighbors in Action, 480 U.S. 370, 380 (1987). See also James
v. Jacobson, 6 F.3d 233, 237 (4th Cir. 1993) (“piecemed review of decisons that are but
steps toward find judgments of the merits are to be avoided, because they can be effectively
and more efficiently reviewed together in one gpped from the find judgments.”)
The court finds no reason in this case to depart from these basic principles of federa
gppellate jurisdiction.
Accordingly, it isthis day
ADJUDGED, ORDERED, AND DECREED
asfollows
1 The defendant's Motion for Amendment of Order and Cetification for Interlocutory
Apped, filed on March 4, 2005, is hereby DENIED; and
2. The court declines to modify its order of February 23, 2005, to cetify the choice-of-
law issue for interlocutory gpped.
The Clerk of the Court is hereby directed to send a certified copy of this Order to Al

counsd of record.

ENTERED:

Senior United States Didtrict Judge



Date



